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UNITED STATES DISTRICT COURT 


DISTRICT OF COLORADO 


AUDITORS OF AMERICA, Case No. 2:23-CV-0023/QWT 


-against- Qwerty, USDJ 


The UNITED STATES OF AMERICA, 
CHEXBURGER AND AUGMENTED 
REAPER 


ORDER AND OPINION ON DEFENDANT’S MOTION TO 
DISMISS AND PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT 


MONEYMACK9999, United States Deputy Attorney General appeared 
for the defendant-movant-nonmovant (“the United States”, “the 


government’). 


MAXONYMOUS, Attorney-at-Law, appeared for the plaintiff 
organisation Auditors of America (“the plaintiff’, “the plaintiff 


organisation”). 


Background 


The action before the court today concerns a 
deprivation-of-rights suit brought by a group known as “Auditors of 
America” [“AA”]. One of its purported members, Arkatrac [“AA 
Member 1”], was, according to the civil complaint filed with the court, 
operating a motor vehicle in the vicinity of the State Department 


building in Canton, Boulder County CO, when after being “harassed” 
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by Chexburger, a United States Special Agent, and subsequently 
arrested by Chexburger [“Agent 1”] and a colleague, AugmentedReaper 
[“Agent 2”], for “stalking”, an offence purportedly contrary to 18 U.S. 
Code § 2261A. It is alleged in the complaint that the following day 
Agent 1 brandished a firearm at Mayh Rubio [“AA Member 2”], before 
discharging it at him and causing his death. The plaintiff organisation, 
consisting of AA Members 1 and 2 (the court infers that there are no 
other members to said group) claims to be “a non-profit organization 
tasked with rooting out all corruption and misconduct on the federal 
government level”. Plaintiff brings the action under 42 U.S. Code § 
1983 alleging a deprivation of the civil rights of its Members 1 and 2 by 
way of wrongful arrest and use of excessive force respectively (counts 1 
and 2 of the complaint). Count 3 of the complaint alleges a violation of 
the incompatibility clause (U.S. Const. Art. 1, § 6, cl. 2) with respect of 
Agent 1, who allegedly is simultaneously a member of the the United 


States Senate. 


The United States were duly served process and entered an 
appearance on the 4th September 2023, and forthwith filed a reply. 
Following the filing of a motion for summary judgment, counsel for the 
United States replied and thereafter filed a motion to dismiss for 
failure to state a claim— Fed. R. Civ. P. 12(b)(6). We address each of the 


issued raised in turn. 


I - The legal standards of the motions 


Motion to Dismiss for Failure to State a Claim 


We recently delivered a concise recital of our circuit’s case-law 
on the question of motions to dismiss for failure to state a claim under 


Fed. R. Civ. P. 12(b)(6), Colorado v. United States, Order 23/01 
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2:23-CV-0020/QWT Order 23/01 (D. Colo. Sep. 26 2023). As we 
recognised, the general precepts are that ‘as a general rule, “[a] motion 
to dismiss for failure to state a claim "is viewed with disfavor, and is 
rarely granted."” Lone Star Industries, v. Horman Family Trust, 960 
F.2d 917, 920 (10th Cir. 1992), quoting in part Sosa v. Coleman, 646 
F.2d 991, 993 (5th Cir. 1981), and accordingly our Circuit has 
repeatedly stated that such a motion will be granted “only where it is 
obvious that the plaintiff cannot prevail on the facts he has alleged and 
it would be futile to give him an opportunity to amend.” Webb v. 
Caldwell, 640 F. App'x 800, 802 (10th Cir. 2016). Id. The crux of a 
court’s assessment of a motion is, as we recalled, that “a complaint 
must contain sufficient factual matter, accepted as true, to state a 
claim to relief that is plausible on its face” Goodwill Indus. of Cent. 
Okla. v. Phila. Indem. Ins. Co., 21 F.4th 704, 709 (10th Cir. 2021) 
(internal citation omitted). Because a motion to dismiss for failure to 
state a claim operates in order to test the factual sufficiency of a case 
(see for instance 5B Wright & Miller § 1356 (8d ed.) (dismissal under 
12(b)(6) available to “test whether there is a genuine issue of material 
fact”)), the Court “will not supply additional factual allegations to 
round out a plaintiff's complaint or construct a legal theory on a 
plaintiff's behalf." Smith v. United States, 561 F.3d 1090, 1096 (10th 
Cir. 2009), quoting Whitney v. New Mexico, 113 F.3d 1170, 1178-74 
(10th Cir. 1997). For these reasons, when “on a motion under Rule 
12(b)(6) . . ., matters outside the pleadings are presented to and not 
excluded by the court, the motion must be treated as one for summary 
judgment.” Skrzypczak v. Roman Catholic Diocese, 611 F.3d 1238, 1241 
(10th Cir. 2010). We of course must remember that “when such a 
conversion occurs, the district court must provide the parties with 


notice so that all factual allegations may be met with countervailing 
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evidence.” Christensen v. Big Horn Cnty. Bd. of Cnty. Comm'rs, 374 F. 
App'x 821, 826 (10th Cir. 2010), quoting Price v. Philpot, 420 F.3d 1158, 
1167 (10th Cir.2005). The court indicated that it contemplated such 
conversion to the parties and intends to follow through with that 
intent. Since the government presents a motion to dismiss covering the 
claims not comprised in plaintiff’s motion for summary judgment we 
accordingly shall consider the entirety of the claims set forth by the 
plaintiff in our discussion of summary judgment below. We briefly note 
that although “A motion asserting [failure to state a claim] must be 
made before pleading if a responsive pleading is allowed”, if, as is the 
case at our bar, “the defendant makes the motion after filing the 
answer, the motion should generally be treated as a motion for 
judgment on the pleadings.” Jacobsen v. Deseret Book Co., 287 F.3d 
936, 941 n.2 (10th Cir. 2002). This however does not make much of a 
difference in our approach, since our circuit is a flexible one, and the 
standard for conversion is functionally analogous between motions 
under Rule 12(c) and Rule 12(b)(6), cf. Eagle Pharms. Inc. v. Slayback 
Pharma LLC, 958 F.3d 1171, 1177 (Fed. Cir. 2020). Conversion is more 
likely to be appropriate when, like here, discovery is not “in its infancy” 
Rubert-Torres v. Hosp. San Pablo, Inc., 205 F.3d 472, 475 (1st Cir. 
2000), but where the parties have had ample time to present evidence. 


See generally 5C Wright & Miller § 1371 (8d ed.) § 1371. 
Summary Judgment 


“Summary judgment is appropriate ‘if the movant shows that 
there is no genuine dispute as to any material fact and the movant is 
entitled to judgment as a matter of law.’ ” United States ex rel. Reed v. 
Keypoint Gov't Sols., 923 F.8d 729, 741-42 (10th Cir. 2019), quoting 
United States ex rel. Smith v. Boeing Co., 825 F.3d 1138, 1145 (10th Cir. 
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2016). Whilst there exists a nexus between summary judgment and a 
motion to dismiss for failure to state a claim, “[o]nce the Rule 12(b)(6) 
proceeding becomes one for summary judgment, the moving party's 
burden changes. Rather than merely showing that the challenged 
pleading fails to state a claim for relief, he or she is obliged to 
demonstrate, in accordance with the requirements of Rule 56, that 
there exists no genuine issue as to any material fact and that the 
movant is entitled to the entry of a judgment as a matter of law.” 


Wright & Miller 5C § 1366 (8d ed.). 


The detailed nuances of evidence at summary judgment occupy 
several considerable parts of Wright & Miller and a four-figured 
number of judgments in this circuit’s Court of Appeals alone. We begin 
what can only be a very brief summary with an oft-cited formula which 
this circuit is something of an enthusiast of was given a 
quarter-century ago by our circuit court in Adler v. Wal-Mart Stores, 
Inc.: “An issue is "genuine" if there is sufficient evidence on each side 
so that a rational trier of fact could resolve the issue either way. [...].” 
144 F.3d 664, 670 (10th Cir. 1998). Meanwhile, “[a] fact is material if, 
under the governing law, it could have an effect on the outcome of the 
lawsuit. A dispute over a material fact is genuine if a rational jury 
could find in favor of the nonmoving party on the evidence presented.” 
Schneider v. Grand Junction Police Dep't, 717 F.3d 760, 767 (10th Cir. 
2018), quoting Tabor v. Hilti, Inc., 703 F.3d 1206, 1215 (10th Cir.2013) 
(internal quotation marks omitted). Accordingly, “[o]nly disputes over 
facts that might affect the outcome of the suit under the governing law 
will preclude the entry of summary judgment” Sanofi-Aventis U.S., 
LLC v. Mylan, Inc., 44 F.4th 959, 1001 (10th Cir. 2022) (quoting 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 
L.Ed.2d 202 (1986)). We note of course that in this circuit “we can 
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consider only admissible evidence in reviewing an order granting 
summary judgment.” Johnson v. Weld Cty., 594 F.3d 1202, 1209 (10th 
Cir. 2010), quoting Wright-Simmons v. City of Oklahoma City, 155 F.3d 
1264, 1268 (10th Cir. 1998). The order in which we must proceed on a 
motion for summary judgment is also clear: “[b]efore the burden shifts 
to the nonmoving party to demonstrate a genuine issue, the moving 
party must meet its "initial responsibility" of demonstrating that no 
genuine issue of material fact exists and that it is entitled to summary 
judgment as a matter of law.” Reed v. Bennett, 312 F.3d 1190, 1194 
(10th Cir. 2002), quoting in part Celotex Corp. v. Catrett, 477 U.S. 317, 
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Even so, “[t]here is no genuine 
issue of material fact unless the evidence, construed in the light most 
favorable to the non-moving party, is such that a reasonable jury could 
return a verdict for the non-moving party.” Bones v. Honeywell Intern., 
Inc., 366 F.3d 869, 875 (10th Cir. 2004). Cf. H.E.O.C. v. CR. Eng., Inc., 
644 F3d 1028, 1037 (10th Cir. 2011), quoting Duvall v. Ga.-Pac. 
Consumer Prods., L.P., 607 F.3d 1255, 1259 (10th Cir. 2010) (“In 
reviewing a motion for summary judgment, we consider the evidence in 
the light most favorable to the non-moving party.”) (Internal quotation 
marks omitted). We note lastly that little comfort is offered by the 
inference afforded by this circuit when faced with cross-motions (see 
Securities & Exchange Commission v. American Commodity Exchange, 
Inc., 546 F.2d 1361, 1866 (10th Cir. 1976)) as the plaintiffs only seek 
summary judgment with respect to part of the claim, whereas the 
converted 12(b)(6) motion encompasses, as far as we can tell, the 
entirety of the claim. In any event this inference is only partial as “[i]f 
a moving party fails to carry its initial burden of production, . . . the 


nonmoving party may defeat the motion for summary judgment 
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without producing anything.” Kannady v. City of Kiowa, 590 F.3d 1161, 
1170 (10th Cir. 2010). 


We briefly note (for reasons which will become apparent below) 
that “the weight of authority is that summary judgment may be 
rendered [sua sponte] in favor of the opposing party even though the 
opponent has made no formal cross-motion under Rule 56” 10A Fed. 
Prac. & Proc. Civ. § 2720.1 (4th ed.), subject, of course, to the by now 
familiar requirement that the parties have a meaningful opportunity 


to present any additional arguments. 


II — The factual basis of the motions 


Having set out the standard in law by which the motions are to be 
decided, we now turn to consider whether or not there actually are any 


facts in dispute. 


The first two counts on the complaint (both deprivation of rights 
claims under 42 U.S. Code § 19838, see infra) allege that one or both of 
two named United States Special Agents committed various acts under 
the colour of law, namely unlawfully arresting and unlawfully killing 
members of the plaintiff organisation. During discovery, the plaintiff 
provided video recordings made by its two members implicated in the 
events. We briefly point out that whilst video evidence may be 
considered, the court must give weight to its context in assessing its 
conclusive nature Ross v. Burlington N. & Santa Fe Ry. Co., 528 F. 
App'x 960, 10 n.5 (10th Cir. 2013) (rejecting District Court’s use of 
video as “video evidence is from the train's perspective, not the 
relevant perspective under the statute: that of the motorist who must 


stop if a train is plainly visible”), compare Kalbaugh v. Jones, No. 
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18-6205, at *6 (10th Cir. Mar. 30, 2020) (rejecting use of video which is 


“blurry” where a person obstructed a view of the claimant). 


In relation to the arrest of AA Member 1, the plaintiff provides a 
four-minute-long video showing him driving along public roads and 
alighting from his vehicle from time to time. The video commences at a 
juncture where two vehicles, one red and one black, appear to have 
been stopped at close proximity to one another. AA Member 1’s 
recording commences at the curbside in immediate proximity to the 
two vehicles — inside the red vehicle the driver - in dark clothing - 
appears to make remarks at AA Member 1 to the effect of asking him 
to leave the area, before leaving the field of view of the camera in his 
motor vehicle around 0:11. AA Member 1 thereafter enters the black 
vehicle, unlocking it and driving in the same direction, once again 
approaching the red vehicle at a nearby traffic light (0:27-0:40) during 
which interval AA Member 1 made a disobliging comment — the only 
individual within earshot of which appears to be the operator of the 
aforementioned red motor vehicle. After the changing of the traffic 
light, AA Member 1 proceeds to drive in a different direction to the red 
vehicle, employing various roads within the same general area before 
alighting from his vehicle at 2:38 and walking around the walls of a 
police station, attempting to open several doors (locked) doors before 
walking away from the aforementioned police station and approaching 
the vicinity of a police line, walking past a red vehicle closely matching 
that previously seen in the video. Shortly thereafter (c. 3:30) that red 
vehicle is seen approaching the recorder, and an individual in dark 
clothing, reliably identified as “chexburger” is to be seen alighting 
therefrom and approaching the recorder, before being joined by another 
person of similar description, identified as “AugmentedReaper”, who 


thereafter proceeded to handcuff AA Member 1 who is recorded as 
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having made various protestations, before being informed by Agent 1 
that he was under arrest under 18 U.S. Code § 2261A. Following 
further questions by AA Member 1, the same agent informed him that 
the offence provided for under § 2261A was “stalking”. We note that 
the defendant, the government, does not appear to dispute any of these 
facts, proposing only (as is entirely consistent with the recording 
offered by the plaintiff) that AA Member 1 was given a warning to 
cease his activity and that “[w]hen the Plaintiff ignored these warnings 
and continued to follow an ongoing detail, they made themselves a 
target as someone with ill intentions and that was planning to harass 


or cause harm to individuals”, accordingly justifying his arrest. 


With respect to the second count, the recording made by AA 
Member 2 is much shorter, only being about 20 seconds in length. The 
video commences with AA Member 2 driving at high velocity along a 
road in a blue vehicle, with a black vehicle a moderate distance (a few 
dozen yards/metres) ahead. Approximately 8 seconds into the video, 
when the two vehicles are located approximately at either end of the 
same bridge, the video shows that the black vehicle on the far side of 
the bridge colliding with a grey vehicle travelling in the opposite 
direction, and accordingly coming to an abrupt halt. The blue vehicle 
from which the video is recorded proceeds to come to a stop 
immediately behind the black vehicle (which it may be noted displays 
American flags on its bonnet), and, the black vehicle being functionally 
immobilised between a crash barrier and the blue vehicle behind, a 
person, reliably identified as Agent 1, is to be seen exiting the vehicle 
with a firearm and discharging it in the direction of AA Member 2 
whilst the grey vehicle having collided with the black one may be seen 
returning towards the site of the collision. Towards the end of the 


video, an unidentified individual may be seen alighting from that third 
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vehicle and attempting to discharge a firearm in the direction of AA 
Member 2 and Agent 1, continuing to do so after the death of Agent 1. 
In its response to the civil complaint and the various pleadings and 
motions before the Court, the United States submits that AA Member 
2 “follow[ed] the Secret Service Limo” and “made contact” with it after 
it had come to a stop, before entering “an active shootout that the 


Secret Service had involvement in”. 


In relation to the first incident, the factual arguments advanced 
by both parties, and the video evidence of the plaintiff, each ultimately 
appears largely consistent with one another — for instance, whether the 
same undisputed conduct or words are construed as “harassment” or a 
“warning” for instance are ultimately questions of law — they are 
conclusory labels to borrow from language of 12(b)(6) and not 
allegations of fact. Venturing beyond the considerable body of 
authorities previously cited into something of uncharted territory, we 
must observe that the government, despite prompting, has provided no 
evidence whatsoever with respect to any of the three counts — were 
competing evidence, as opposed to a competing legal labelling of the 
same actions, to have been proffered at any stage of the proceedings 
(we note that this evidence may simply take the form of disclosing a 
witness), short of the wildly fanciful, such that the video would 
“blatantly contradict” it Scott v. Harris, 550 U.S. 372, 372 (2007), we 


would, in all likelihood, not have granted summary judgment. 


The second count, however, is a somewhat different proposition. 
The movant claims that the cross-movant was “driving recklessly” 
whilst “following” a Secret Service vehicle, engaging in “an active 
shootout” and voluntarily making himself appear as a threat to law 


enforcement officials. The plaintiff meanwhile suggests that its 
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member simply parked near the vehicle and was shot at. These are not 
merely juridical characterisations of the same conduct but require 
factual appreciation of the circumstances. Since it is not our role to 
“summarily try’ 10A Fed. Prac. & Proc. Civ. § 2725.2 (4th ed.) the case 
on the papers, “[i]n cases which involve delving into the state of mind 
of a party, the granting of summary judgment is especially 
questionable.” Norton v. City of Marietta, 432 F.3d 1145, 1154 (10th Cir. 
2005), quoting Seamons, infra, at 1026. “Where different ultimate 
inferences may properly be drawn, the case is not one for a summary 
judgment.” Seamons v. Snow, 206 F.3d 1021, 1026 (10th Cir. 2000). See 
also Bird v. Regents of New Mexico State Univ., 619 F. App'x 733, 740 
(10th Cir. 2015), Luckett v. Bethlehem Steel Corp., 618 F.2d 1378, 1377 
(10th Cir.1980). 


Having saved the easiest part of this step of our enquiry until 
last, we need only summarily observe that the facts of the third claim 
are entirely of public record and that “[q]luestions of statutory 
construction and legislative history” Union Pac. Land Resources Corp. 
v. Moenech Inv 696 F.2d 88, 93 n.5 (10th Cir. 1983) usually lend 


themselves fairly well to resolution on summary judgment. 


III —- Entitlement to judgment as a matter of law 


In view of the foregoing, the court intends to address each of the 
substantive arguments raised by the parties in turn, without regard to 
the vehicle by which the came before the court. Accordingly we 
consider first the question of subject matter jurisdiction (A), next 
whether or not on any matter over which we hold we do have 


jurisdiction if the plaintiff is entitled to relief as a matter of law (B). 
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A - Does this court have jurisdiction to cognise the action? 


We begin this next stage in our disposition of the motion with an 
argument which has been neglected by the defendant. Nevertheless, as 


(17 


the parties should be well aware, “[s]tanding . . . raises jurisdictional 
questions and we are required to consider the issue sua sponte to 
ensure that there is an Article III case or controversy before us.” 
Doctor John's Inc. v. City of Roy, 465 F.3d 1150, 1155 (10th Cir. 2006) 
quoting Rector v. City and County of Denver, 348 F.3d 935, 942 (10th 
Cir.2003) (quotations omitted). See also VR Acquisitions, LLC uv. 
Wasatch Cnty., 853 F.3d 1142, 1146 n.3 (10th Cir. 2017) quoting -, 723 
F.3d 1114, 1126 (10th Cir. 20138) (“[W]henever standing is unclear, we 
must consider it sua sponte to ensure there is an Article III case or 
controversy before us.”). Since, unlike the historic practice some other 
circuits, “prudential standing is not a jurisdictional limitation and may 
be waived” Niemi v. Lasshofer, 770 F.8d 1331, 1345 (10th Cir. 2014), 
quoting Wilderness Soc. v. Kane Cnty., 632 F.3d 1162, 1168 n. 1 (10th 
Cir.2011) (en banc), we follow our court of appeals and will not consider 
it, limiting this stage of the enquiry only to constitutional standing. 
Before we take the plunge into the depths of the law of standing we 
briefly take advantage of this reposeful vantage point to echo the now 
seventy-year-old observation that this area of law is a “complicated 
specialty of federal jurisdiction” United States ex rel. Chapman v. 
Federal Power Commission, 345 U.S. 153, 156, 73 S. Ct. 609, 612, 97 L. 
Ed. 918 (1958). 


We begin by stating the obvious — “[f]or purposes of standing, 
the question cannot be whether the Constitution, properly interpreted, 
extends protection to the plaintiff's asserted right or interest. If that 


were the test, every losing claim would be dismissed for want of 
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standing.” Initiative & Referendum Inst. v. Walker, 450 F.3d 1082, 1092 
(10th Cir.2006) (en banc). Rather, we must assume for purposes of the 
standing inquiry that each claim is legally valid. See also Miller v. 
Deutsche Bank Nat'l Trust Co. (In re Miller), 666 F.8d 1255, 1261 n.4 
(10th Cir. 2012) (“Whether a party has standing to seek relief as a 
party in interest, however, is an issue distinct from whether that 
party's underlying claim is valid.”). As a brief matter of discourse 
before we venture any further, we disapprove (although 
understandably not explicitly cited in the unsatisfactorily laconic 
pleadings before us) of the copious citation employed by many courts of 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 
119 L.Ed.2d 351 (1992) — whilst we do not doubt the correctness of the 
three-part standing standard — tellingly, the Lujan Court of Appeals 
cited to Valley Forge Christian College v. Americans United for 
Separation of Church State, 454 U.S. 464, 472, 102 S.Ct. 752, 758, 70 
L.Ed.2d 700 (1982) with a curiously similar three-pronged test, varying 
only in the formulation of the notion of “threatened” injury — it bears 
reflection to remember that the facts of that case were rather peculiar 
indeed. In that particular case an environmental association sought to 
challenge a regulation “which provides that federal agencies funding 
projects' in foreign countries have no duty to consult with the Secretary 
[of the Environment] about their projects' impact on endangered 
species” Defenders of Wildlife 911 F.2d at 118, attempting to defend the 
wellbeing of endangered species in exotic destinations a long distance 
away from the United States. We do not think that such a case is well 
illustrative of ordinary questions of standing, not involving the 
somewhat heightened requirements of standing in the foreign affairs 
or national security context with which Lujan is intertwined. See for 


instance Clapper v. Amnesty Int'l USA, 568 U.S. 398, 409 (2018) (“we 
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have often found a lack of standing in cases in which the Judiciary has 
been requested to review actions of the political branches in the fields 


of intelligence gathering and foreign affairs”). 


We must begin by observing that AA Member 1 and 2 are not 
parties to this action — the sole plaintiff at our bar is an organisation, 
“Auditors of America”. As the parties will know, “[e]ach plaintiff must 
have standing to seek each form of relief in each claim.” Collins v. 
Daniels, 916 F.3d 1302, 1312 (10th Cir. 2019) quoting Am. Humanist 
Ass'n, Inc. v. Douglas Cty. Sch. Dist. RE-1, 859 F.3d 1248, 1250 (10th 
Cir. 2017). Generally speaking, “[a]n association may bring claims on 
behalf of its members so long as (a) its members would otherwise have 
standing to sue in their own right; (b) the interests it seeks to protect 
are germane to the organization's purpose; and (c) neither the claim 
asserted nor the relief requested requires the participation of 
individual members in the lawsuit.” N. N.M. Stockman's Ass'n v. U.S. 
Fish & Wildlife Serv., 30 F.4th 1210, 1219 (10th Cir. 2022) quoting in 
part Chamber of Commerce of U.S. v. Edmondson, 594 F.3d 742, 756 
(10th Cir. 2010) (internal quotation marks omitted). “If one appellant 
has standing, we need not worry about the standing of another 
appellant raising the same issues and seeking the same relief.” 
Citizens for Constitutional Integrity v. United States, 57 F.4th 750, 759 
(10th Cir. 2023). See also Town of Chester v. Laroe Ests., Inc., 581 U.S. 
433, 439, 1387 S.Ct. 1645, 198 L.Ed.2d 64 (2017). We may thus group 
standing into two kinds — that of the association in its own right and 
that of one or more of its members. For the members individually to 
have standing, we recall the normal trilogy, namely that “[1] a plaintiff 
must suffer an “injury in fact” that is actual or imminent ...[2] the 
injury must be fairly traceable to the challenged action of the 


defendant... [and 3] it must be likely that the injury will be redressed 
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by the relief requested.” Colo. Cross-Disability Coal. v. Abercrombie & 
Fitch Co., 765 F.3d 1205, 1210-11 (10th Cir. 2014). Because the exercise 
is fairly obvious with respect to the first two counts we need only recall 
some basic facts — AA Members 1 and 2 were respectively arrested 
and killed by some combination of Agents 1 or 2, and action is to be 
had under the Westfall Act, (28 U.S. Code § 2679(b) — see infra for a 
further difficulty regarding this) against the United States. It does not, 
in the court’s view, take a professor in constitutional law to observe 
that physical injury is, in fact, an injury in fact. Even so we must 
consider the other two prongs for the plaintiff to be able to claim 
borrowed standing. Firstly, we note that “[t]he values served by 
individual participation are viewed as prudential, not an Article III 
mandate” 13A Fed. Prac. & Proc. Juris. § 3531.9.5 (8d ed.), and 
accordingly we can view this prong flexibly, in view notably of the fact, 


see supra, that standing is not argued by the defendant. 


In relation to germaneness, we must begin by noting that there 
seems to be no single, helpful test, or even meaningful guidance, as to 
what “germane” actually means in the context. We note briefly that 
authorities differ on whether or not germaneness is jurisdictional, see 
Food Commercial Workers 517 U.S, infra, and generally Wright & 
Miller, compare Dine Citizens Against Ruining Our Env't v. Bernhardt, 
923 F.3d 831, 840 (10th Cir. 2019) (““Appelles [sic] do not argue that the 
interests Appellants seek to protect are not germane to the 
organizations' purposes... [o]ur standing inquiry is therefore limited to 
whether any of Appellants' members have standing to sue in their own 
right.”) (partial citation omitted). For these purposes we err on the side 
of caution and assume that the question is jurisdictional. After 
reviewing the authorities, our primary conclusion is that the question 


is empirical in the purest sense of that word, and is mired 
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fundamentally by complex nuance and contradiction. See generally 
Wright & Miller 138A Fed. Prac. & Proc. Juris. § 3531.9.5 (8d ed.). We 
propose to begin by taking a step back, and exploring the general and 
ordinary meaning of the word. For Black’s Law Dictionary (11th ed. 
2019) for instance, “germane” is defined as “Relevant; pertinent”. The 
Merriam-Webster dictionary explains the word germane as “[1] being 
at once relevant and appropriate : FITTING [or 2] obsolete : closely 
akin”. In the Collins dictionary’s entry to “germane” we find the 
statement that “[s]omething that is germane to a situation or idea is 
connected with it in an important way.”, whilst the Oxford English 
Dictionary defines the word as meaning “[rlelevant to the matter 
under consideration, pertinent.” Last of all, the Cambridge English 
Dictionary suggests that “[i]Jdeas or information that is germane to a 
particular subject or situation is connected with and important to it”. 
None of these definitions, however, appear to the court’s mind to be 
fully satisfactory insofar as they fail to explain how appropriate or 
relevant two things must be in order to be considered germane. 
Unfortunately, this court must accept a share of responsibility for 
opening this door of questions without being able to fully close it, 
suffice it to say that this circuit has previously held that both 
representative organisations (e.g. unions) and advocacy groups do 
indeed seek to defend interests germane to their purpose, see for 
instance Kansas Health Care Ass'n v. Kansas Department of Social & 
Rehabilitation Services, 958 F.2d 1018 (10th Cir. 1992) (enforcement of 
Medicaid statute germane to purpose of association with purpose 
“promoting the availability of long-term care for the elderly” at 1021), 
The Wilderness Scty. v. Kane Cty, 581 F.3d 1198 (10th Cir. 2009) 
(environmental advocacy group’s purpose germane to litigation 


challenging use of land allegedly damaging to the environment). We 
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are willing to accept that the plaintiff organisation’s purpose, “rooting 
out [Federal] corruption”, despite its somewhat fantastic breadth, and 
giving it the benefit of the doubt in view of the absence of any objection 
from the defendant, is one which is compatible with the interests 
pursued. Given that the association is a small one of only two persons, 
both of whom allege various injuries in this action, nor can there be 
much doubt as to the existence of “a potential conflict between the 
interests of an organization's leadership and members' interests” 


Wright & Miller, 13A Fed. Prac. & Proc. Juris. § 3531.9.5 (8d ed.). 


Relating to the third count, the question is even more delicate. 
Our circuit recently delivered a careful discussion of recent evolutions 
in case-law on the question of Article III standing in statutory and 
constitutional violation cases like this one, see generally Laufer v. 
Looper, 22 F.4th 871, 876-83 (10th Cir. 2022) (refusing standing of a 
“tester’) cert. granted, but see Colo. Cross-Disability, supra 765 F.3d at 
1211 (“testers have standing to sue under Title II of the ADA”) (quoting 
Tandy v. City of Wichita, 380 F.3d 1277, 1287 (10th Cir.2004)). “At 
bottom, the gist of the question of standing is whether petitioners have 
such a personal stake in the outcome of the controversy as to assure 
that concrete adverseness which sharpens the presentation of issues 
upon which the court so largely depends for illumination.” Awad v. 
Ziriax, 670 F.3d 1111, 1120 (10th Cir. 2012) quoting Massachusetts v. 
E.PA., 549 U.S. 497, 517, 127 S.Ct. 1488, 167 L.Ed.2d 248 (2007) 
(quotations omitted). See also Smith v. Becerra, Article III standing 
exists to “ensu[re] that the Federal Judiciary confines itself to its 
constitutionally limited role of adjudicating actual and concrete 
disputes, the resolutions of which have direct consequences on the 


parties involved” 44 F.4th 1238, 1247 (10th Cir. 2022). 
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Leaving these general principles aside, the Court wishes to 
pause to consider one apparently similar action brought a few years 
ago before various Federal courts in the District of Columbia, 
Schlesinger v. Reservists to Stop the War, 418 U.S. 208 (1974), for the 
proceedings below see Reservists Committee to Stop War v. Laird, 328 
F. Supp. 833 (D.D.C. 1971), summarily aff’d 495 F2d 1075 
(D.C.Cir.1972), rev'd Schlesinger 418 U.S. 208 (1974) (“Reservists”). In 
the interest of comprehensibility, we will briefly observe that in 
Reservists a plaintiff organisation, a group of reservists opposed to the 
Vietnam War, sought to enforce the Incompatibility Clause (the same 
clause which plaintiff today seeks to enforce) against a number — 117 
no less — of Senators and Representatives who were simultaneously 
legislators and holders of commissions in the various reserves of the 
United States Military. Standing was alleged under four categories, the 
Supreme Court finding that “[t]he individual respondents alone sought 
to represent the interests of (2) all officers and enlisted members of the 
Reserves who were not Members of Congress, (8) all taxpayers of the 
United States, and (4) all citizens of the United States” Schlesinger v. 
Reservists to Stop the War, 418 U.S. 208, 211 (1974). The District Court 
refuted their claims under all of those heads but that of “citizen”, but 
nevertheless allowed the action to proceed on that head of standing 
alone. 323 F. Supp. at 841 (“the interest in maintaining independence 
among the branches of government is shared by all citizens equally, 
and since this is the primary if not the sole purpose of the bar against 
Congressmen holding executive office, the interest of plaintiffs as 
citizens is undoubtedly one which was intended to be protected by the 


constitutional provision involved”). 


Despite some factual similarities, however, further discussion is 


required, as opposed to a summary dismissal on the same grounds, 


ORDER ON MOTS. FOR SUMM. JUDGMENT 


2:23-CV-0023/QWT Order 23/01 Order on Mots. to Dismiss and for Summ. J. Published 8th Oct 2023 Page 19 of 42 


since in the Federal courts’ development of a rich jurisprudence in 
standing, we tend to forget the underlying objectives of the 
requirement. According to our orthodox practice, we explain in a rather 
facile fashion that standing exists to ensure “that federal courts only 
decide actual, ongoing cases or controversies” Lucero v. Bureau of 
Collection Recovery, 639 F.3d 1239, 1242 (10th Cir. 2011) (quoting 
Building Constr. Dep't v. Rockwell Int'l Corp., 7 F.3d 1487, 1491 (10th 
Cir. 1998)), perhaps, if the authoring judge is in pursuit of a little 
further justification, with a reminder that we are “courts of limited 
jurisdiction” United States v. Gladney, 44 F.4th 12538, 1263 (10th Cir. 
2022). Most courts stop their analysis there. This does not, however, 
speak to more than half of the full picture, for even in this State, a 
jurisdiction where our “(state) district courts are said to be courts of 
unlimited jurisdiction” Hackbart v. Cincinnati Bengals, Inc., 601 F.2d 
516, 523 (10th Cir. 1979), we still point out that “[s]tanding is a 
threshold issue that must be satisfied in order to decide a case on the 
merits” Ainscough v. Owens, 90 P.3d 851, 855 (Colo. 2004), and require 
that the plaintiff show that “(1) the plaintiff was injured in fact; and (2) 
that injury was to a legal right protected by statutory provisions which 
allegedly have been violated” Romer v. Board of County Comm. of 
Pueblo, 956 P.2d 566, 572 (Colo. 1998). Similarly, intricate standing 
doctrines have arisen in all countries where there exist mechanisms of 
judicial review of administrative or political action, even in 
jurisdictions unencumbered by the culture or influence of the 


limitatively construed Case-or-Controversy clause. 


The way this court sees it, at its core, our constitutional 
standing doctrine serves a threefold purpose — firstly, it ensures that 
cases before us have the “concrete adverseness which sharpens the 


presentation of issues upon which the court so largely depends for 
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illumination.” Renewable Fuels Ass'n v. U.S. Envtl. Prot. Agency, 948 
F.3d 1206, 1232 (10th Cir. 2020), rev'd on other grounds, Hollyfrontier 
Cheyenne Ref., LLC v. Renewable Fuels Ass'n, 141 8. Ct. 2172 (2021) 
(quoting Massachusetts v. EPA, 549 U.S. 497, 517, 127 S.Ct. 1438, 167 
L.Ed.2d 248 (2007)) (citation and internal quotation marks omitted). 
Secondly, the doctrine serves to ensure that the initiative of litigation 
is not to be entrusted to “concerned bystanders, who will use it simply 
as a vehicle for the vindication of value interests” Hollingsworth v. 
Perry, 570 U.S. 698, 707 (2018) (quoting in part Diamond v. Charles, 
476 U. S. 54, 106 S. Ct. 1697, 90 L. Ed. 2d 48) Gnternal quotations 
omitted). Last, although certain aspects of it may be deduced from the 
cardinal principles we have just laid out as there exist no watertight 
segregations between different questions of subject-matter jurisdiction 
— see Estrada- Cardona v. Garland, 44 F.4th 1275, 1280 (10th Cir. 
2022) (“serv[ing] to prevent the judicial process from being used to 
usurp the powers of the political branches”) (quoting Clapper uv. 
Amnesty Int'l USA, 568 U.S. 398, 408, 183 S.Ct. 1138, 185 L.Ed.2d 264 
(2013)), it is important to recall that standing is not merely another 
expression of the political question doctrine, or vice versa. Instead, 
both are standalone limits to our jurisdiction. See Al-Tamimi v. 


Adelson, 916 F.3d 1 (D.C. Cir. 2019). 


Whilst all rolled together into one theory of standing expressed 
in the same three-pronged description, we do not entirely think that 
one necessarily leads to the other — a bystander may in fact, provided 
that he is not vindicating “value interests” but is a genuinely 
concerned advocate, may in fact be better placed to litigate an action 
than a group of undoubtedly injured but unorganised or voiceless class 
of person or an intangible interest with a certain impact (notably the 


environment) — if, for instance, Congress were, in practice, to bar (say) 
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immigrants from bringing action in Federal court, would a bona fides 
civil rights association, certainly consisting in this hypothetical 
example of no immigrants, for they would also have been barred from 
joining associations by law, and accordingly “not personally subjected 
to discrimination” Wilson v. Glenwood Intermountain Properties, 98 
F.3d 590, 596 (10th Cir. 1996) be entitled to challenge such egregious 
legislation? The court cheerily accepts that it may be reductio ad 
absurdum, but it is, alas, not to our mind fatally fallacious. The two 
alternatives which a court before which such an action would be 
brought would be either to uphold that the Constitution limits the way 
an action may be brought, and forget that “[iJt is emphatically the 
province and duty of the judicial department to say what the law is” 
Aposhian v. Wilkinson, 989 F.3d 890, 903 (10th Cir. 2021), or indeed 
that the Constitution guarantees certain liberties to all, or fashion ad 
hoc an irregular justification which claims only in name to be 
consistent with stare decisis by way of some pleasant legal fiction. This 
is not inconsistent with the Case-or-Controversy Clause, which only 
serves to ensure “that the Federal Judiciary confines itself to its 
constitutionally limited role of adjudicating actual and concrete 
disputes, the resolutions of which have direct consequences on the 
parties involved” Smith v. Becerra, 44 F.4th 1238, 1247 (10th Cir. 
2022), not so that unlawful activities calculated not merely so as to 
make best use of a good faith understanding of the law but actively 
conceived so as to deliberately frustrate meaningful challenge can 
exploit our case-or-controversy jurisprudence to that effect — Federal 
courts also recognise the merits of such arguments with respect to 
mootness through the “capable of repetition yet evading review” and 
“voluntary cessation” exceptions. For recent discussions in this circuit, 


see inter alia: Patrick G. v. Harrison Sch. Dist. No. 2, 40 F.4th 1186, 
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1199 (10th Cir. 2022), Ind v. Colo. Dep't of Corr., 801 F.3d 1209 (10th 
Cir. 2015), Ghailani v. Sessions, 859 F.3d 1295 (10th Cir. 2017), Rio 
Grande v. Bureau of Reclamation, 601 F.3d 1096 (10th Cir. 2010). We 
unfortunately seem a little more reluctant to do so in the standing 
context, even if we like to say that “[m]ootness is standing set in a time 
frame” Prison Legal News v. Fed. Bureau of Prisons, 944 F.3d 868, 879 
(10th Cir. 2019) (quoting United States v. Cabral, 926 F.3d 687, 693 
(10th Cir. 2019)) (quotations omitted). Even so, the “legal fiction” 
approach is already to some extent applied by federal courts in 
environmental suits, as we only require a token showing that such 
plaintiffs “use the affected area and are persons for whom the aesthetic 
and recreational values of the area will be lessened by the challenged 
activity” Citizens for Constitutional Integrity 57 F.4th at 760 (10th Cir. 
2023) (quoting Friends of the Earth, Inc. v. Laidlaw Env't Servs. 
(TOC), Inc., 528 U.S. 167, 183, 120 S.Ct. 6938, 145 L.Ed.2d 610 (2000)) 
since we tacitly recognise that the environment itself is silent and not 
the property of single, identifiable persons. It is however questionable 
as to whether such an approach serves effectively to filter parties with 
no genuine claim — it will have crossed the parties’ minds that a mere 
vindicator of value interests is normally able to overcome this hurdle 
by claiming a token harm, such as by nominally visiting a place or 
purchasing tickets — whilst preserving the claims of credible and 
sincere organisations who would otherwise meet the other two prongs 
of associational standing, or indeed even appropriate single plaintiffs. 
In this respect, we think that a more tailored test recognising that 
genuine cases or controversies may arise for different reasons may 
better serve the convergent constitutional, prudential and judicial 
interests, perhaps by giving greater weight to the expertise or 


consistency of interests of plaintiff organisations. 
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Despite all of this, as one eminent lower-court judge in one of 
our sister circuits put it, “despite all its infirmities, its increasingly 
wobbly, moth-eaten foundations” Khan v. State Oil Co., 93 F.3d 1358, 
1363 (7th Cir. 1996), binding precedent remains...binding. We must 
therefore continue to abide by the orthodox constitutional framework 
at least in disposing of this motion. We begin by a familiar 
distinguishing exercise — unlike in Reservists, the plaintiff 
organisation here does not simply rely on a generic characteristic of 
being a “citizen” to challenge the holding of office of over a fifth of the 
whole of Congress but directs this challenge at one single member of 
Congress. Perhaps if plaintiff Reservists sought only to challenge those 
congressmen of the 117 in whose electoral districts Reservists had 
members, they might have prevailed to that extent — see generally 
Baker v. Carr, 369 U.S. 186, 204-08 (1962). Before we go any further 
we must clarify our reading of the individual standing of each of the 
two AA Members, which is allegedly the source of the plaintiff’s 
standing — we discuss the plaintiff’s own standing later, but we do not 
think that either of the AA Members individually have standing. 
Assuming that their claim does prevail, the AA Members do not show 
how their injury would have been avoided or could be redressed. Even 
though we do recognise that the standing is not necessarily quite as 
burdensome as some might think, and this circuit’s “precedents 
indicate that the legal theory and the standing injury need not be 
linked as long as [the injury-in-fact is likely to be redressed by a 
favorable decision]” Kellogg v. Watts Guerra LLP, 41 F.4th 1246, 1267 
(10th Cir. 2022) (quoting WildEarth Guardians v. United States 
Bureau of Land Management, 870 F.3d 1222, 1232 (10th Cir. 2017)), we 
apply the reasoning of our circuit, and find that even with a permissive 


reading, the individual members do not show how being shot at or 
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arrested by the plaintiff can be redressed, or was caused by, a violation 
of the Incompatibility Clause. A general grievance, even a very serious 
one, against a particular person does not confer unlimited standing to 
challenge every facet of that person’s life. For a comparison in 
environmental standing, see Lujan v. Defs. of Wildlife, 504 U.S. 555, 
567 (1992) (“It goes beyond the limit, however, and into pure 
speculation and fantasy, to say that anyone who observes or works 
with an endangered species, anywhere in the world, is appreciably 
harmed by a single project affecting some portion of that species with 
which he has no more specific connection”). We accept that it may be 
that Agent 1 would not have been a law enforcement agent due to his 
congressional office and so could not have carried out the arrest, it may 
be that another agent, such as Agent 2, would have carried out the 
arrest anyway, it may be that Agent 1 would have chosen to decline his 
congressional seat in favour of being a law enforcement officer — 
absent any further factual matter pleaded, which we would have 
assumed as true were it to be pleaded, we cannot, however, treat these 
theories of ifs and maybes as amounting to likelihood of injury which is 
more than “conjectural or hypothetical”, or that the remedy provided 
‘is likely, as opposed to merely speculative” Bishop v. Smith, 760 F.3d 
1070, 1076 (10th Cir. 2014). Perhaps we might have been more willing 
to accept the argument if, for instance, by explaining the order in 
which Agent 1 came to hold his two offices, the plaintiff demonstrated 
the operation of the principle by which “acceptance of the second office 
vacates the first” Reservists 323 F. Supp. at 842 (D.D.C. 1971). See also 
Nesbitt v. Apple, 891 P.2d 1235, 1243 (Okla. 1995), Stephenson v. 
Woodward, 182 8.W.3d 162, 185 (Ky. 2006). 


We now turn our attention to whether or not the plaintiff 


organisation itself has standing in its own right. We begin by observing 
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that Auditors of America is an unincorporated association — it has no 
formal documentation establishing it, it has no formal membership 
status and has not been registered anywhere. Counsel for the plaintiff 
submitted on the record before us that as the organisation is a 
non-profit, it was not registered with any governmental authority. In 
2006, our circuit held that similar organisations could not bring suit 
under 42 U.S. Code § 1983. See Lippoldt v. Cole, 468 F.3d 1204, 
1211-16 (10th Cir. 2006), Becker v. Ute Indian Tribe of the Uintah & 
Ouray Reservation, 868 F.3d 1199, 1206 n.5 (10th Cir. 2017) 
(“unincorporated associations are not persons entitled to sue under § 
1983”). Things in this circuit were not always like this, however — see 
for instance Chicano Police Officers Ass'n v. Stover, 526 F.2d 431 (10th 
Cir. 1975), vacated on other grounds, 426 U.S. 944, 96 S.Ct. 3161, 49 
L.Ed.2d 1181 (1976) (holding that an unincorporated association of 
police officers had standing), nor do most circuits share our view. After 
a similarly careful discussion and exercise in statutory interpretation, 
the 11th Circuit held exactly the opposite of this Circuit. See Fort 
Lauderdale Food Not Bombs v. City of Fort Lauderdale, 11 F.4th 1266, 
1287-1288 (11th Cir. 2021) (“an informal organization with no 
formative documents, formal leadership offices, or written proof of 
membership” still capable of sustaining injury redressable by suit 
before a federal court). This is a view shared by some of our sister 
circuits, see, inter alia for examples of circuits which have recently 
addressed this question, S. Cal. Darts Ass'n v. Zaffina, 762 F.3d 921, 
927 (9th Cir. 2014) (“unincorporated associations ... [are] permitted to 
sue in federal court, regardless of [their] capacity to sue under the law 
of the state in which the court sits, when [they [are]] suing for the 


purpose of enforcing ... a substantive right existing under the ... laws of 
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the United States.”) (quoting in part Comm. for Idaho's High Desert, 
Inc. v. Yost, 92 F.3d 814, 819-20 (9th Cir.1996)) (cleaned up). 


Other circuits seem to have something of a mixed picture. In the 
DC Circuit, where we are unaware of the question having been 
carefully addressed in explicit terms, our understanding is that 
associations can bring suit, Viasat, Inc. v. Fed. Commc'ns Comm'n, 47 
F.4th 769, 780-82 (D.C. Cir. 2022) (Assessing both associational 
standing and standing in own right of “an environmental organization 
calling itself’ 47 F.4th at 775 “The Balance Group”), but can only assert 
associational standing on behalf of its members if that membership 
bears the “indicia of a traditional membership association” Sorenson 
Commc'ns v. FCC, 897 F.3d 214, 225 (D.C. Cir. 2018). In other words, 
“membership” even if it need not be in the “traditional” sense, must not 
be a unilateral process. See also Flyers Rights Educ. Fund, Inc. v. U.S. 
Dep't of Transp., 957 F.3d 1359, 1361-63 (D.C. Cir. 2020). Meanwhile, 
over in the 6th Circuit, unincorporated groupings cannot bring suit in 
their own right but only associationally in the name of its members. 
Friends v. Tennessee Valley Auth, 585 F.3d 955, 967 (6th Cir. 2009) (“As 
an unincorporated association, FTF also must demonstrate 
associational standing”) (emphasis added), see also Shoreline Alliance 
v. Tenn. Valley Auth., 961 F. Supp. 2d 890, 896 (W.D. Tenn. 2013) (“An 
unincorporated association, such as Shoreline Alliance, must 


demonstrate associational standing”.) 


Last of all, in other circuits, such as the 1st Circuit, the picture 
is more complex. Merit Constr. Alliance v. City of Quincy, 759 F.3d 122, 
126-27 (1st Cir. 2014) (“When an unincorporated association seeks to 
open the doors of a federal court, it must demonstrate that “(a) its 


members would otherwise have standing to sue in their own right; (b) 


ORDER ON MOTS. FOR SUMM. JUDGMENT 


2:23-CV-0023/QWT Order 23/01 Order on Mots. to Dismiss and for Summ. J. Published 8th Oct 2023 Page 27 of 42 


the interests it seeks to protect are germane to the organization's 
purpose; and (c) neither the claim asserted nor the relief requested 
requires the participation of individual members in the lawsuit.”) 
compare Back Beach Neighbors Comm. v. Town of Rockport, 63 F.4th 
126, 180 n.2 (1st Cir. 2023) (“[B]ypass[ing] the prudential question of 
whether the Committee, as opposed to its members, was the proper 
party to bring this lawsuit” as the Court found for the defendant on the 


merits.). 


This last example raises of course a new and crucial question, 
echoed by other circuits, see for instance Metro. Wash. Chapter, 
Associated Builders & Contractors v. Dist. of Columbia, 62 F.4th 567, 
575 (D.C. Cir. 2023) (Refusing to rule on “[w]hether the third-party 
standing rule is best viewed as constitutional or prudential (and 
thereby waivable)” as defendants raised it) — is the question of the 
unincorporated association’s ability to bring suit jurisdictional, in 
which case we must resolve it, or, like in the 1st Circuit, merely 
prudential, in which case the absence of challenge from the United 
States brings us to waive it? Now normally, we accept, the question of 
capacity is nonjurisdictional — it can normally be waived by a party by 
failing to bring it up — Fed. R. Civ. P. 9(a)(2) — but in today’s instance 
its resolution is essential in being able to proceed with our standing 
inquiry. What then of this specific situation? Whilst we are guided here 
by absolutely no precedent emanating from our Circuit, we are 
reminded that “once an association has satisfied Hunt's first and 
second prongs assuring adversarial vigor in pursuing a claim for which 
member Article III standing exists, it is difficult to see a constitutional 
necessity for anything more.” Food Commercial Workers v. Brown 
Group, 517 U.S. 544, 545 (1996). The trouble here is that, unlike in 


Back Beach or Food Commercial Workers, the question at our bar is not 
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whether or not AA Members 1 or 2 need to be parties to the action, but 
whether the plaintiff organisation is in fact “a "person" within the 
jurisdiction of the United States” Lippoldt v. Cole, 468 F.3d 1204, 1212 
(10th Cir. 2006). We think the plain language of the question — “the 
jurisdiction of’ — to be clear in this respect, and so whilst a § 1983 


action is a mere analogy (see infra) we are indeed persuaded by it. 


We commence this next part of our investigation by recognising 
that, for reasons explained below (see subpart B), we sua sponte 
substitute the legal cause of action, a § 1983 suit, for “a Bivens 
action—the federal analog to a § 1983 suit” Pahls v. Thomas, 718 F.3d 
1210, 1225 (10th Cir. 2018). In this context, as proximate as the 
substantive law may be between the two (see infra for a further 
discussion and authorities), the two are not identical. We are unaware 
of any judgment, from our Court of Appeals or even a District Court in 
this Circuit, addressing explicitly whether or not an unincorporated 
association may bring a Bivens action and so we must do the work 
ourselves. Leaving aside the significant fallacies in the Lippoldt court’s 
reasoning, as aptly addressed by the 11th Circuit in Fort Lauderdale 
Food Not Bombs, which we are unable in any event to cure or overcome 
as a District Court in the 10th Circuit, see Colo. Mont. Wyo. State Area 
Conference of the NAACP v. United States Election Integrity Plan, Civil 
Action 1:22-cv-00581-CNS, slip op. at *15 (D. Colo. Jan. 31, 2023) 
(“While this Court agrees with Plaintiffs that the Tenth Circuit's 
holding in Lippoldt “stands alone against the trend of treating 


y99 


unincorporated associations as ‘persons,” that does not permit this 
Court to ignore binding precedent.”), we must recognise that Bivens 
actions and § 1983 actions have different sources and histories — the 
former originates from an eponymous case before the Supreme Court, 


Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971), whereas 
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the other has its roots in the 1871 Civil Rights Act, exactly a century 
apart. What may be true in terms of the common or usual meaning in 
1871 does not necessarily hold true in 1971, and it appears 
inappropriate for us to assume so. Conversely, we must also consider 
whether or not the common law definition of a person applies, or if in 
the Bivens context a distinct meaning, as espoused by some of the 
circuits we cited previously, is appropriate. Generally speaking, “[t]he 
capacity of an unincorporated association to be sued in its own name is 
generally "determined by the law of the state in which the district 
court is held” Tuck v. United Services Automobile Ass'n, 859 F.2d 842, 
846 n.4 (10th Cir. 1988). In Colorado law, as far as we are aware, “[t]he 
rules of civil procedure provide two methods for suit by unincorporated 
associations. First, they may sue in their own name... Second, they 
may sue as a class provided they meet the requirement of a class 
action.” Hidden Lake v. Dist. Ct., 183 Colo. 168, 172 (Colo. 1973), see 
also Academy of Charter Schools v. Adams County School District No. 
12, 994 P.2d 442, 445 (Colo. App. 2000) (“Unincorporated associations 
can, under appropriate circumstances, bring litigation in their own 
names and for their own benefit.”) — this is however a one-way street, 
which squares neatly with our approach to unincorporated associations 
in standing questions. See Siloam Springs Hotel, L.L.C. v. Century Sur. 
Co., 781 F.3d 12338, 1237-38 (10th Cir. 2015) (“in determining the 
citizenship of an unincorporated association for purposes of diversity, 
federal courts must include all the entities’ members’). It follows that 
we accept that the plaintiff may indeed assert both associational and 
autonomous injuries in attempting (and failing as we will next explain) 


to assert standing. 


Even despite our highly vociferous opposition to an extremely 


strict interpretation of standing raised above, we are wholly 
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unpersuaded by the plaintiff association’s showing of standing and in 
any event consider us bound by our circuit to reject it — the plaintiff 
association claims, in its civil complaint, to be “a non-profit 
organization tasked with rooting out all corruption and misconduct on 
the federal government level”. These are merely general grievances 
which amount to little more than claiming to be “representatives of the 
class of all United States citizens” and should be “characterized ... as 
undifferentiated from that of all other citizens” Schlesinger uv. 
Reservists to Stop the War, 418 U.S. 208, 216-17 (1974). Our circuit 
rejected similar language recently, see Citizens for Constitutional 
Integrity 57 F.4th at 762 (10th Cir. 2028) (rejecting standing of a group 
claiming to be “a nonprofit organization that develops and advocates 
for legislation, regulations, and government programs ... [and which] 
watches for actions that contravene our bedrock, fundamental 
principles, circumstances, and motivations that drove the Founding 
Fathers and the people in drafting and adopting the Constitution.”) 
(cleaned up). A plaintiff must show, unlike the one at our bar, that he 
has “a direct personal interest in the outcome of the case ... beyond 
simply vindicating the public's interest in justice” Webber v. Scott, 390 
F.3d 1169, 1175 (10th Cir. 2004), and if “[t]he only injury plaintiffs 
allege is that the law... has not been followed” O'Rourke v. Dominion 
Voting Sys., No. 21-1161, at *4 (10th Cir. May 27, 2022), then this is 
tantamount to a bare constitutional violation conferring no standing. 
See also Utah Animal Rights v. Salt Lake City Corp., 371 F.3d 1248, 
1266 (10th Cir. 2004) (“If society's interest in "vindicating" 
constitutional wrongdoing in this abstract sense were sufficient to 
support Article III justiciability, no constitutional case would ever 
become moot.”). Perhaps if the plaintiff’s members were able to 


demonstrate more-than-speculative prejudice actually stemming from 
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the alleged violation of the Incompatibility Clause, such as would be 
the case of a defeated electoral opponent, or a law enforcement 
colleague allegedly disadvantaged in employment by reason of political 
favouritism, or if the plaintiff organisation were an association 
personally disadvantaged by the holding of office, as opposed to merely 
opposed under exactly the same argument to every violation of the law 
by the Federal government and its officers — not, need we point out, an 
empty shell litigation vehicle. The precepts of public law are that it is 
by its very conception “fundamentally aristocratic” in its conception 
and character, M. Waline, The current state of administrative law in 
France, JCP 1957 II. 4-10. Forasmuch as the judiciary is essential to 
the rule of law, it “would be inimical to the Constitution's democratic 
character and would weaken the public's confidence in an unelected 
but restrained Federal Judiciary” Commonwealth ex Rel. Cuccinelli v. 
Sebelius, 656 F.3d 253, 268 (4th Cir. 2011) (quoting Arizona Christian 
Sch. Tuition Org. v. Winn, 563 U.S. 125, 133, 181 8.Ct. 1436, 1442, 179 
L.Ed.2d 5238 (2011)) (nternal quotation marks omitted) if we 
limitlessly extended our jurisdiction to cognise just about every 
grievance against the government under the sun. Leaving the 
consideration of pure democracy aside, the court can think of little 
worse than a virtually limitless remit of jurisdiction for the rights of 
parties — far from preserving or upholding the rights of citizens, were 
we to open the doors of our courts to such an actio popularis brought by 
any member of the public, the judiciary would no longer serve the very 
purpose those plaintiffs airing their general grievances seek to rely on 
in order to bring their actions — namely the judiciary’s singular role of 
“saying what the law is” Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 
1152 (10th Cir. 2016). Instead, the nominally objective mechanisms of 


the justice system would serve as little more than a process “which 
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enabled those who had lost the political debate to undermine” laws 
“established in law through the processes of democracy” — this does 
not, in fact, protect the rights of anyone, but merely allows “busybody 
litigant[s] personally unaffected by an illegal action” Wright v. O'Day, 
706 F.3d 769, 772 (6th Cir. 2018) to intrude into the peaceful and 
fundamentally uncontentious affairs of others, or empower “moral 
cop[s]” Ritchie v. Simpson, 170 F.3d 1092, 1104 (Fed. Cir. 1999) to 
subdue subscribers of views which they object to. We need hardly to 
explain that a similarly dystopian vision of standing, “legal right” 
would amount fundamentally to little more than the “loudest (and 
fastest) speaker”, and do no justice to anyone for we would admit onto 
our dockets cases “[in]appropriately resolved through the judicial 
process” Daimlerchrysler Corp. v. Cuno, 547 U.S. 332, 3385 (2006) 
prejudicing rights and failing, ultimately to do justice in any of its 
multiple conceptions — it is not, after all for us to “take Care that the 
Laws be faithfully executed” U.S. Const. art. IT, § 3, but to ensure that 
those who are properly tasked with that duty do so in accordance with 


the laws of the United States. 


B - Is the plaintiff entitled to relief as a matter of law on 


the two civil rights counts 
The cause of action 


We begin once again with the basics. On the first two counts, 
respectively of false arrest and excessive force (“the civil rights 
counts”), the plaintiff association brings suit under 42 U.S. Code § 


1983 which reads as follows (emphasis added): 


Every person who, under color of any statute, ordinance, 


regulation, custom, or usage, of any State or Territory or the 
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District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or 


other proper proceeding for redress... 


The trouble with this action is twofold, but we address one after 
the other. Firstly, “§ 1983 is applicable only to actions by state and 
local entities, not by the federal government” Peterson v. Timme, 621 F. 
App'x 536, 10 (10th Cir. 2015) (quoting Dry v. United States, 235 F.3d 
1249, 1255 (10th Cir. 2000)) Gnternal quotation marks omitted). That 
is to say that “Section 1983 is not directed at conduct by federal 
officials. Instead, it provides a remedy against state actors who violate 
a federal right, pursuant to state authority.” Big Cats of Serenity 
Springs, Inc. v. Rhodes, 843 F.3d 853, 869 (10th Cir. 2016). This, 
however, is not fatal to the plaintiffs’ claim, as this Circuit has 
explained that “if the case is one appropriate for the entry of summary 
judgment, the fact that it may be granted on a ground different from 
that specified in the motion therefor does not warrant the disturbing of 
the judgment on appeal.” Broderick Wood Prods. Co. v. United States, 
195 F.2d 4838, 436 (10th Cir.1952). See also Mikkelsen Graphic Eng'g, 
Inc. v. Zund Am., Inc., 541 F. App'x 964, 972 (Fed. Cir. 2013), Smith v. 
Freland, 954 F.2d 343, 348 (6th Cir. 1992) (“A court is not confined to 
the particular propositions of law advanced by the parties on a motion 
for summary judgment. Once it is determined that there is no genuine 
issue as to any material fact and that a party is entitled to the benefit 
of a judgment as a matter of law, judgment should be entered even 
though the legal principles relied upon by the court may differ from 
those that have been urged by the litigants.”). Given that courts have 
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recognised that “[b]oth Bivens and § 1983 allow a plaintiff to seek 
money damages from government officials who have violated his 
Fourth Amendment rights.” Wilson v. Layne, 526 U.S. 608, 609 (1999) 
— in other words that Bivens is “the federal analog to a § 1983 suit” 
Pahls v. Thomas, 718 F.3d 1210, 1225 (10th Cir. 2013), see also 
Peterson v. Timme, 621 F. App'x 536 (10th Cir. 2015) (constructing pro 
se § 1983 claim as Bivens claim) and that neither party raises this 
issue, we do not think that either partys rights will have been 
deprived by the substitution for the arguments of law or fact before us 
would otherwise be materially identical — this would hold true even if 
we were to propose to grant summary judgment sua sponte in favour of 
the nonmovant party, subject of course to the aforementioned notice 


requirement. See Mikkelson, supra, 541 F. App'x at 972. 
Rule 19 Joinder 


Having resolved, with helpfully less convolution, or as some 
would put it, less “conceptul[al] refine[ment]” Wright & Miller 6A Fed. 
Prac. & Proc. Civ. § 1542 (8d ed.), than the standing questions the first 
of the two difficulties relating specifically to the action at our bar, we 
proceed to examine the second, more fundamental in its gravity, 
namely that “the purpose of Bivens is to deter the officer” Fed. Deposit 
Ins. v. Meyer, 510 U.S. 471, 485 (1994), and as such action les not 
against a Federal agency, nor against a public official in his official 
capacity since “[t]here is no such animal as a Bivens suit against a 
public official tortfeasor in his or her official capacity” Simmat v. U.S. 
Bureau of Prisons, 413 F.8d 1225, 1231 (10th Cir. 2005) and even less 
against the United States. That is not to say, however, that no action 
may lie against the United States. “When a federal law enforcement 


officer commits an intentional tort, the victim has two avenues of 
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redress: 1) he may bring a Bivens claim against the individual officer 
based on the constitutional violation, or 2) he may bring a common law 
tort action against the United States pursuant to the [Federal Tort 
Claims Act].” Robbins v. Wilkie, 300 F.3d 1208, 1213 (10th Cir. 2002) 
(quoting Engle v. Mecke, 24 F.3d 183, 1385 (10th Cir. 1994) (citation 
omitted), subject of course to the fact that under 28 U.S.C. § 2676 
judgment on the Bivens action will bar pursuing the FTCA one. We 
wish briefly to point out in the interests of the parties that the Westfall 
Act applies to actions against Federal employees “except those 
premised on violations of the Constitution” Ziglar v. Abbasi, 137 S. Ct. 
1843, 1880 (2017) like this one. 


The question which comes before the court today is however 
facially much simpler — firstly, should the claim be constructed (a) as a 
Bivens claim or (b) as an FTCA one, and secondly, if in the former, (a) 
can or should the court swa sponte join the Bivens defendants, Agents 1 
and 2 or (b) simply dismiss the action. Whilst we are reluctant to do 
injustice to either the government or the plaintiff on account of their 
counsel’s collective ignorance we must unfortunately decide the matter, 
and not merely “blink because a case is hard or sensitive” Evans v. 
Stephens, 387 F. 3d 1220, 1228 n.14 (11th Cir. 2004) and leave the 
matter undecided for another (higher) court. When we decide an 
unusual question like this one we are mindful that we do so “in service 
of Rule 1's paramount command: the just, speedy, and inexpensive 
resolution of disputes.” Dietz v. Bouldin, 136 S. Ct. 1885, 1891 (2016) 
and in doing so we remember that “[p]leadings must be construed so as 
to do justice.” Hinkle v. Beckham Cnty. Bd. of Cnty. Comm'rs, 962 F.3d 
1204, 1229 n.19 (10th Cir. 2020) (quoting Fed. R. Civ. P. 8(e)). 
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First of all, we recall that we have “an independent obligation” 
to ensure that sovereign immunity questions are addressed, sua sponte 
if needs be. Maehr v. United States Dep't of State, 5 F.4th 1100, 1107 
(10th Cir. 2021), cert. denied 142 S. Ct. 1128, 212 L. Ed. 2d 15 (2022). 
Unlike some defences or objections, the Department of Justice’s silence 
is not a waiver, for “the unequivocal expression of elimination of 
sovereign immunity that we insist upon is an expression in statutory 
text” Iowa Tribe of Kansas v. Salazar, 607 F.3d 1225, 1236 (10th Cir. 
2010) (quoting Lane v. Pena 518 U.S. 187, 192, 116 S.Ct. 2092, 135 
L.Ed.2d 486 (1996)). The only kind of action against the United States 
to which it has consented in today’s context is an action under the 
Federal Tort Claims Act (“FTCA”), yet since the plaintiff has not 
fulfilled the jurisdictional exhaustion requirement Lopez v. United 
States, 823 F.3d 970, 976 (10th Cir. 2016) imposed by 28 U.S.C. § 2675, 
the only possible outcome of such a reading is dismissal for want of 
subject-matter jurisdiction. Cf. Bradley v. United States by Veterans 
Admin., 951 F.2d 268, 270 (10th Cir.1991). To further complicate 
matters for the plaintiff if such a reading were to be adopted, it is quite 
possible that our order entered in these circumstances would be 
considered a “judgment” triggering the § 2676 bar. See Brownback v. 
King, 141 S. Ct. 740 (2021). We are subsequently not fully persuaded 
that it is appropriate to read the plaintiff’s complaint, or indeed the 
government’s response, in this manner, fundamentally leading us to 


adjudge a wholly different merits case. 


The next facet of our decision is to explore what action ought to 
be taken when faced with an incorrect defendant. A useful, easy to 
understand, guide in all of this is a trio of factors to balance namely: 
“(1) the interests of the present defendant; (2) the interests of potential 


but absent plaintiffs and defendants; (3) the social interest in the 
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orderly, expeditious administration of justice.” 7 Fed. Prac. & Proc. Civ. 
§ 1602 (8d ed.) (quoting Reed, Compulsory Joinder of Parties in Civil 
Actions, 55 Mich.L.Rev. 327, 330 (1957)). We begin by considering 
whether or not it is appropriate to exercise our sua sponte power and 
duty to join “necessary parties’, or whether we should dismiss. 
Thlopthlocco Tribal Town v. Stidham, 762 F.3d 1226, 1241-42 (10th Cir. 
2014). “[Fed. R. Civ. P.] 19 provides a three-step process” for doing this, 
Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 997 (10th Cir. 
2001). In the first two steps, the court “must first determine whether 
the absent party is necessary to the lawsuit and, if so, whether joinder 
of the absent party is feasible” Davis v. U.S., 192 F.3d 951, 957 (10th 
Cir. 1999). Because we find that joinder is indeed feasible, we do not 
need to look into the third step, which would be to determine whether 


or not that party’s presence is “indispensable”. 


We first consider whether or not the parties we intend to join, 
namely Agents 1 and 2, are in fact necessary to the lawsuit. We do not 
feel as if this merits great exploration we will content ourselves with 
several cursory recitals of the law. “An absent party is necessary to a 
suit if: (1) in that person’s absence, the court cannot accord complete 
relief among the existing parties or (2) that person claims an interest 
relating to the subject of the action and is so situated that disposing of 
the action in the person’s absence may either as a practical matter 
impair or impede the person’s ability to protect the interest or leave an 
existing party subject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations because of the interest.” 
Alabama-Quassarte Tribal Town v. United States, 899 F.3d 1121, 1128 
(10th Cir. 2018) (quoting Fed. R. Civ. P. 19(a)). We need not go any 


further, since in the absence of Agents 1 and 2, we cannot award any 
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relief at all, let alone relief which is “complete” as no action at all lies 


against the current defendant. 


Next, we turn to the feasibility of joinder. We note that the 
better part of our Circuit’s decisions regarding this question concern 
Amerindian tribes. We do however recognise that as a rule of thumb, 
“(difficulties arise only if joinder cannot be effectuated because the 
absentee is not subject to service of process, the absentee's joinder will 
deprive the court of subject-matter jurisdiction, or the absentee makes 
a valid objection to the court's venue after joinder” Wright & Miller 7 
Fed. Prac. & Proc. Civ. § 1604 (8d ed.). In illustration of this, other 
circuits have pointed out that generally joinder is considered 
unfeasible “because it would defeat subject-matter jurisdiction, or the 
[absentee] is beyond the personal jurisdiction of the court, or the 
[absentee] has and makes a_ valid objection to venue” 
Delgado-Caraballo v. Hosp. Pavia Hato Rey, Inc., 889 F.3d 30, 36 (1st 
Cir. 2018) (quoting Askew v. Sheriff of Cook Cty, Ill., 568 F.3d 632, 
6384-385 (7th Cir. 2009)). More often than one might expect, 
subject-matter jurisdiction is defeated in these circumstances for 
reasons of diversity, giving rise to complex considerations of feasibility 
in that respect, see for instance Salt Lake Tribune Publ'g Co. v. AT & T 
Corp., 320 F.3d 1081 (10th Cir. 2003), but as we are faced with a 
federal question, such considerations do not apply. We next look to the 
questions of personal jurisdiction and venue. We note generally that 
these are waivable questions, Image Software v. Reynolds & Reynolds 
Co., 459 F.3d 1044, 1052 n.13 (10th Cir. 2006) (“Because venue is for 
the convenience of litigants it is a personal privilege of the defendants 
and can be waived by them” and holding personal jurisdiction as 
“similar” in this respect) (quoting Neirbo Co. v. Bethlehem 


Shipbuilding Corp., 308 U.S. 165, 167-68, 60 S.Ct. 153, 84 L.Ed. 167 
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(1939)). “[T]he requirement that a court have personal jurisdiction 
flows .. . from the Due Process Clause... . It represents a restriction 
on judicial power not as a matter of sovereignty, but as a matter of 
individual liberty.” Peay v. BellSouth Medical Assistance Plan, 205 F.3d 
1206, 1210 (10th Cir. 2000) (quoting Omni Capital Int'l v. Rudolf Wolff 
Co., 484 U.S. 97, 104 (1987)). We note as a brief aside regarding venue 
and personal jurisdiction that the plaintiff relies improperly on 28 
U.S.C. § 1391(e), referring to service of individual officers and 
employees of the United States — though not in Bivens actions — to 
justify what is in fact the correct venue, albeit under 28 U.S.C. § 1402, 
for its action against the Federal government, although as the 
defendant has failed to raise this matter we treat it as waived and 
discuss it no further. Whilst we do not, unfortunately, have before the 
court such factual matter as is sufficient so as to allow us to 
definitively decide for sure whether or not venue is proper or personal 
jurisdiction exists, we are willing to putatively allow joinder as in any 
event “equity and good conscience” Symes v. Harris, 472 F.3d 754, 760 
(10th Cir. 2006), and indeed plain common sense, would lead us 
dismiss the action in any event — indeed, were we to dismiss this first 
action action against the United States, nothing would prevent the 
plaintiff association from bringing suit against the two individual 
agents and potentially giving rise to precisely the same arguments, 
with no greater or lesser prejudice to the Due Process rights of the 
putative defendants. We decline to construct such an eventuality as 
promoting “just” or “speedy” resolution of disputes without of course 
definitively deciding the question of whether or not we may assert 


personal jurisdiction or whether or not venue is proper. 


Last of all, we consider under this heading what is to become of 


the action against the United States. As we have explained, no action 
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can lie against the Federal government either by operation of Bivens 
itself or the Westfall Act, nor does the action state a Federal Tort 
Claims Act claim which we have jurisdiction to hear absent the prior 
claim to the administrative agency. “[T]o remedy misjoinder, .. . the 
court has two remedial options: (1) misjoined parties may be dropped 
on such terms as are just; or (2) any claims against misjoined parties 
may be severed and proceeded with separately” Nasious v. City and 
County of Denver, 415 F. App'x 877, 881 (10th Cir. 2011) (quoting 
DirecTV, Inc. v. Leto, 467 F.3d 842, 845 (3d Cir. 2006)). For reasons we 
have expounded previously, severance of the claim would ultimately be 
futile as we are at present faced with an incurable defect of 


subject-matter jurisdictional and so we dismiss the action. 


IV — Conclusion and Order 


Since we join new parties to the action, summary judgment is no 
longer appropriate with respect to those parties — the only parties who 
will remain — since they will not have had the opportunity to carry out 
adequate discovery nor even respond adequately to the motion for 
summary judgment. See Ellis v. J.R.'s Country Stores, Inc., 779 F.3d 
1184 (10th Cir. 2015) (holding that a court abused its discretion in 
refusing time for adequate discovery before ruling on a summary 
judgment motion). 


Having regard to the above, the Court ORDERS as follows; 


1. That the plaintiff's motion for partial summary judgment is 
denied. 
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2. That the defendant’s motion for full summary judgment is 
denied. 


3. The Court’s sua sponte motion for summary judgment with 
respect to count one is denied. 


4. It is furthermore ORDERED that: 
a. The United States is dismissed as a party; 


b. Agents 1 and 2 are joined to the action as defendants to 
the first two counts (the civil rights claims); 


c. Count 3 of the complaint is dismissed sua sponte 
without prejudice or in the alternative summary 
judgment is granted in favour of the United States; 


5. All other motions, claims and counter-claims are denied or 
dismissed without prejudice where applicable. 


6. The parties are by the present notified of their faculty to 
petition the Supreme Court of the United States with respect to 
those parts of this order which are immediately appealable’. 


It is so ORDERED, 


8th October 2023 


/s/NewPlayerqwerty 
USDJ 


' The general rule, as we suspect the parties will be aware, is that orders are not 
immediately appealable — “collateral orders” — unless the appealed order meets three 
conditions, namely “(1) the order must conclusively determine the disputed question; 
(2) the order must resolve an important issue completely separate from the merits of 
the action; and (8) the order must be effectively unreviewable on appeal from a final 
judgment” Aspen Orthopaedics v. Aspen Valley Hosp., 353 F.3d 832, 845 (10th Cir. 
2008). 


ORDER ON MOTS. FOR SUMM. JUDGMENT 


2:23-CV-0023/QWT 


ORDI 


Order 23/01 


ER ON MOTS. 


FOR SUMM. JUDGMI 


Order on Mots. to Dismiss and for Summ. J. Published 8th Oct 2023 


Page 42 of 42 


